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DECISION OF DIRECTOR OF LIQUOR LICENSING

APPLICANT: PAUL JACBUS VAN DEN BERG AND 
UNA VAN DEN BERG

PREMISES: KALAHARI CLARKSON

PREMISES ADDRESS: UNIT 8/27 CALOUNDRA ROAD, CLARKSON

APPLICATION ID: A000182818

NATURE OF APPLICATION: APPLICATION FOR GRANT OF A LIQUOR STORE 
LICENCE

DATE OF DETERMINATION: 21 DECEMBER 2015

1. On 14 July 2015, an application was made by Paul Jacbus Van Den Berg and 
Una Van Den Berg (“the Applicant”) for the grant of a liquor store licence for premises 
to be known as Kalahari Clarkson and situated at Unit 8/27 Caloundra Road, Clarkson.

2. The application is made pursuant to s 47 of the Liquor Control Act 1988 (“the Act”) and 
was advertised for public comment in accordance with instructions issued by the 
Director of Liquor Licensing (“the Director”), which resulted in notices of intervention 
being lodged by the Commissioner of Police (“the Commissioner”) and Executive 
Director Public Health (“the EDPH”), pursuant to the provisions of s 69 of the Act.

3. Pursuant to ss 13 and 16 of the Act, the application will be determined on the papers.

4. To support its application, the Applicant lodged a Public Interest Assessment (“PIA”), 
through which it:

(a) explained that the Applicant’s existing business at the premises specialises in 
the retail of food products originating, prepared, manufactured and mainly 
sourced from Southern Africa; and

(b) submitted that the grant of a liquor store licence is sought in order to sell and 
supply specific and special South African brands of alcohol due to an “extremely 
strong customer demand” from its customers for this service.

5. Accordingly, the Applicant asserted that the grant of the licence would be in the public 
interest, because it “relates to the best interests of the local and broader South African 
community”.

6. In relation to the locality specified in respect of the application, the Applicant’s PIA 
identified all 36 suburbs that make up the City of Wanneroo, before noting that 
Clarkson is located approximately 38 kilometres from the Perth CBD.
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7. The Applicant also submitted that:

“The business does not attract much custom or patronage from passing 
trade.  The greater part of the service is availed to customers who 
deliberately attend for select purchases.

By example the included petition which shows a total representation of a 
cross section of the community of 88 signatures was gathered and in tally 
shows:

 100% of adults that attend would like to purchase SA Products;

 100% of the same adults would find it convenient for them;

 100% of these surveyed live North of the River;

 Only 1% identified other store/s that may satisfy their needs;

 100% would see no negativity cast on the amenity.”

8. It was further submitted by the Applicant that stock numbers would not be great, due to 
the actual size of the proposed licensed area (i.e. the service counter and two display 
cabinets located behind the service counter) and the Applicant’s style of trade, 
particularly given that the sale of liquor will not be the main focus of the business.  To 
further demonstrate this point, the Applicant submitted a copy of a Food Registration 
Certificate issued in respect of the proposed premises to show that it also supplies 
food products as a restaurant/cafe, which is also reinforced by the plans of the 
premises, which clearly show it set up as a cafe.

9. The Applicant also submitted that it has located two suppliers of South African liquor 
products who have agreed to supply it, namely Ripper Wholesalers Pty Ltd from 
Western Australia and Africape Wines from Queensland and that between these two 
suppliers, there are approximately 127 varieties of South African liquor available, 
although the Applicant does not envision offering all of these brands.

10. The Applicant further submitted that the grant of its application will provide for diversity, 
due to its proposed products and pricing varying from other outlets and that it is 
intended for a limited and specific market.

11. It was also submitted that the grant of the licence will transform the premises into a 
one-stop shop for all South African shoppers north of the Swan River, in a similar to 
the way in which Kalahari A Taste of Africa, in Willetton, has become for shoppers 
south of the Swan River.
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12. The intervention by the EDPH made representations regarding:

(a) harm and ill-health concerns arising due to the integration of alcohol sales 
alongside everyday grocery items; and

(b) trading conditions to assist in minimising alcohol-related harms, should the 
licence be granted.

13. In relation to the alcohol-related harms raised in connection with the application, the 
EDPH noted that:

(a) research shows the sale of liquor from a supermarket could lead to purchases of 
alcohol that would not have otherwise occurred, known as impulse purchasing, 
leading to increased consumption and associated harms; and

(b) placement of liquor products alongside everyday grocery items can reinforce 
alcohol as a non-harmful product and de-emphasis the drug properties of 
alcohol; as well as establishing its cultural place as part of everyday life, which 
shapes attitudes and behaviours towards alcohol.

14. The EDPH also submitted that unless conditions are formalised, including those 
volunteered by the Applicant in its PIA, then the management, format or style of the 
premises may be significantly altered, which would result in the premises becoming a 
higher-risk premises for alcohol-related harm.

15. The representations of the Commissioner were likewise concerned with the 
recommendation of trading conditions to assist in minimising harms and anti-social 
behaviours generally related to liquor stores and to ensure that the Applicant adheres 
to its proposed manner of trade, as outlined in the application.

16. In relation to the Applicant’s consumer survey, the Commissioner also submitted that it 
was fairly basic and only asked respondents five questions, which did not include 
whether or not consumers were South African or of South African descent.  
Accordingly, the Commissioner submitted that the survey offers little probative value.

17. The representations of the Commissioner also noted that First Choice Superstore – 
Clarkson is situated 800 metres from the proposed premises; Liquorland Ocean Keys 
is also situated 800 metres from the proposed premises and BWS Mindarie is located 
1.1 kilometres from the proposed premises.
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18. Information sourced from police computer systems, including data that is not publicly 
available on the Western Australia Police website, was also presented by the 
Commissioner to show that alcohol is a contributing factor in many reported incidents 
in the locality, including domestic and non-domestic related assaults, with alcohol 
being a contributing factor in 31% of domestic assaults reported in 2014 and in up to 
36% of offences for the period of 1 January 2015 to 24 August 2015 (when the 
intervention was lodged).

19. The Commissioner’s representations also noted that the risk of alcohol-related harm 
becomes greater with each additional liquor outlet permitted to operate within a 
locality.

20. Accordingly, the Commissioner recommended the imposition of conditions on the 
licence, if granted, relating to restricted trading hours, specifying the product range, 
signage, advertising, the installation and maintenance of a CCTV system and the 
implementation of a dress standard in relation to the wearing of badges or patches etc, 
associated with outlaw motorcycle clubs.

21. In separate submissions dated 28 August 2015, the Applicant responded to the notices 
of intervention by the Commissioner and EDPH, in which most conditions proposed by 
the interveners were accepted.

22. Section 33 of the Act requires that each application must be dealt with on its merits 
and s 16(1)(b)(i) that the licensing authority may obtain information as to any question 
that arises for decision in such manner as it thinks fit.  Therefore, given that the 
application is predicated upon a specialty liquor service that the Applicant submits will 
increase diversity and after particularly noting the Applicant’s submissions that:

(a) stock numbers would not be great, due to:

(i) the actual size of the proposed area;

(ii) the Applicant’s proposed style of trade; 

(iii) the intended product range would not include “common household brands, 
such as Carleton or Swan” and no locally produced wines;

(iv) the sale of liquor will not be the main focus of the business; and

(b) a First Choice Superstore Clarkson is situated in very close proximity to the 
proposed premises, 

I determined, pursuant to the provisions of s 16(1)(b)(i) of the Act, to examine whether 
or not the requirements of consumers for South African liquor was already being 
catered for within a reasonable proximity of the proposed premises.
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23. Accordingly, I caused an inspection to be undertaken of First Choice Superstore 
Clarkson to ascertain whether that store sold South African liquor and of Cuparius 
Liquor Wholesalers (formerly Ripper Wholesalers) to determine whether, as a 
wholesaler of South African liquor, that premises supplied to other licensed premises 
in reasonable proximity to the proposed licensed premises.

24. The results of the investigation confirmed that the First Choice Superstore Clarkson 
sells the following South African wines:

(a) Obikwa, Sauvignon Blanc;

(b) Obikwa, Shiraz;

(c) Obikwa, Merlot;

(d) Obikwa, Moscato;

(e) Obikwa, Pinot Gris;

(f) Cuvee Brut, Chardonnay;

(g) Cuvee Brut, Cabernet Sauvignon;

(h) Neederburg, Cabernet Sauvignon;

(i) Neederburg, Merlot;

(j) Neederburg, Chardonnay;

(k) Neederburg, Cabernet Sauvignon;

(l) Boschendal, Chenin Blanc; and

(m) Stellenwist, Chenin Blanc.

25. Likewise, the investigation of Cuparius Liquor Wholesalers, which as noted in the 
Applicant’s PIA, offers 47 varieties of South African liquor products, confirmed that it 
supplies South African liquor products to the following liquor merchants, in suburbs 
identified by the Applicant as comprising the City of Wanneroo:

(a) Cellarbration Super Store, 131 Pinjar Road, Ashby;

(b) Thirsty Camel Jindalee, Unit 4, 6 Jindalee Boulevard, Jindalee;

(c) West Coast Liquor, 2/41 Fallon Road, Landsdale;

(d) Whale and Ale, 34 Key Largo Drive, Clarkson; and

(e) Woodvale Tavern; 143 Trappers Drive, Woodvale.
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26. Consequently, I wrote to the Applicant on 20 October 2015 to advise that I proposed to 
take these matters into consideration in my determination of the application and to 
afford it the opportunity to make relevant submissions.

27. Under cover of an email dated 5 November 2015, the Applicant lodged submissions 
and advised that:

(a) with the exception of the First Choice Superstore Clarkson and the Whale and 
Ale, the remaining licensed premises identified are all located outside of the 
three kilometre radius of the proposed premises, referenced in Attachment 2 the 
Director’s Public Interest Assessment policy; and

(b) as for the closer premises, these outlets are far removed in style than the 
proposed premises, given that:

(i) First Choice Superstore Clarkson is a fully fledged liquor store; and

(ii) regardless of whether or not the Whale and Ale sells packaged liquor or 
even South African liquor, it trades under a tavern licence, which would be 
markedly different manner of trade to that proposed by the Applicant.

28. Furthermore, in relation to the South African wines sold by First Choice Superstore 
Clarkson, the Applicant submitted that this should not preclude it from also selling the 
same liquor, because such liquor is unique and not part of mainstream sales.  
However, notwithstanding this view, the Applicant further submitted that:

“... if… there is some unease of similar stocks available as per the 13 listed 
items, we would still see the need to be available to provide alternative 
South African alcohol products in our specifically designed and South 
African themed venue.”

29. In determining whether the grant of an application is “in the public interest”, the 
licensing authority is required to exercise a discretionary value judgment confined only 
by the scope and purpose of the Act (refer Water Conservation and Irrigation 
Commission (NSW) v Browning (1947) 74 CLR 492; O’Sullivan v Farrer (1989) 168 
CLR 210; Palace Securities Pty Ltd v Director of Liquor Licensing [1992] 7WAR 241; 
and Re Minister for Resources: ex parte Cazaly Iron Pty Ltd (2007) WASCA 175).

30. In this regard, s 38(2) clearly places a positive burden on an applicant to demonstrate 
to the licensing authority that the granting of the application is in the public interest.  
This means that an applicant cannot simply show that the grant of a licence will not be 
contrary to the public interest, but must demonstrate a clear public benefit through the 
grant of the application.  As such, the level and degree of evidence to be submitted by 
an applicant will vary, depending upon the facts and circumstances of each case.  
Furthermore, applications under the Act cannot proceed on the basis of any legal or 
factual presumption in favour of approval, or on the expectation that the commercial 
interests of an applicant will coincide with the public interest.
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31. The scope and purpose of the Act can be ascertained from its objects (refer s 5), 
which the licensing authority is bound to take into consideration when determining an 
application.  Accordingly, advancing the objects of the Act is crucial to the licensing 
authority’s public interest considerations.  Furthermore, without confining the scope or 
meaning of the public interest in s 38(2), s 38(4) prescribes a number of factors that 
may be taken into consideration when determining whether or not the grant of an 
application is in the public interest.

32. While the rules of evidence do not apply to proceedings before the licensing authority 
(refer section 16(7) of the Act), decisions of the authority must be made on the balance 
of probabilities and be based on the evidence before it.  Furthermore, notwithstanding 
that s 5(2)(e) of the Act requires the licensing authority to provide as little formality or 
technicality as may be practicable, the evidence of the parties needs to be relevant, 
reliable and logically probative to assist the authority to assess the probability of the 
existence of the facts asserted in each case (refer Busswater Pty Ltd v Director of 
Liquor Licensing (LC 17of 2010)).

33. Each application must be dealt with on its merits (refer s 33) but the licensing authority 
has an absolute discretion to grant or refuse an application for any reason that the 
licensing authority considers in the public interest (refer Palace Securities v Director of 
Liquor Licensing (1992) 7 WAR).

34. The Applicant seeks the grant of a liquor store licence to complement its existing retail 
business of food products originating, prepared, manufactured and sourced from 
South Africa and to meet the demands of its customers for a limited packaged liquor 
service from Kalahari Clarkson.

35. In demonstrate that the grant of a liquor store at the proposed liquor store will be 
consistent with the objects of the Act and particularly the object prescribed in s 5(1)(c) 
‘to cater to the requirements of consumers for liquor and related services, with regard 
to the proper development of the liquor industry, the tourism industry and other 
hospitality industries in the State’, the Applicant lodged a consumer survey, which it 
claims shows support from its existing customers for the one-stop shopping 
convenience of purchasing South African liquor products with other items at the same 
premises.

36. In this regard, I note that the consumer survey lodged by the Applicant only requested 
respondents to confirm whether they resided north or south of the river.  Accordingly, 
while I am aware that all respondents reside north of the river, I have no idea what 
suburbs they reside in or the distance they live from the proposed premises.  
Furthermore, apart from its existing customers, I have also noted there is no evidence 
of any requirement from the wider community for the availability of South African liquor 
products by the Applicant at its premises.
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37. Accordingly, I afford little evidentiary weight to the Applicant’s consumer survey.

38. I also consider that in claiming that the grant of the licence will see the Applicant 
providing a one-stop shopping facility for all South African shoppers north of the Swan 
River, the Applicant is essentially inviting me to consider a much wider locality when 
determining whether the grant of the proposed licence is in the public interest.

39. Therefore, contrary to Applicant’s earlier submissions in which it sought to discount 
some of the licensed premises supplied by Cuparius Liquor Wholesalers as being 
located outside of the three kilometre radius of the proposed premises, it is my view 
that the licensing authority is not constrained by a three kilometre radius when 
considering whether the proposed licence will cater for the requirements of consumers 
for liquor and related services.  This is a view that is supported by the Liquor 
Commission in Springbok Foods Pty Ltd v Commissioner of Police (LC 26/2014), 
where the Commission confirmed that locality is only referred to in the Act in 
ss 38(4)(b) and 74(1)(g)(ii) and only in relation to impact on the amenity of the locality.

40. Consequently, I consider it entirely pertinent to this application, which is based on a 
specialty product liquor store licence, to consider that First Choice Superstore 
Clarkson already provides a range of South African liquor products and is in very close 
proximity to the proposed store and that Cuparius Liquor Wholesalers supplies 
relevant liquor products to five liquor merchants identified in the Applicant’s PIA as 
being part of the City of Wanneroo or “north of the river”.  Furthermore, while the 
Applicant submits that these facts should not preclude it from also selling those liquor 
products, I consider that rather than adding to diversity, the grant of the licence will 
simply duplicate existing services.

41. In relation to the Applicant’s reliance on the concept of one-stop shopping, I note that 
in Springbok Foods Pty Ltd v Commissioner of Police (supra), the Liquor Commission 
found that:

“Having regard to the nature of the applicant’s business and the shops 
within the South City Home Trade Centre (within which the applicant’s 
store is located) and surrounding area, the one stop shopping referred to 
by Buss JA in Woolworths Ltd v Director of Liquor Licensing ([2013] WASC 
227), which is relied upon by the applicant as support for its proposition, is 
vastly different to the one stop shopping the applicant contends will occur 
at its store if the proposed licence is granted.

The convenience of purchasing liquor products with other food and grocery 
products in the same store in the circumstances of this application is not, of 
itself, a persuasive factor in demonstrating a consumer requirement for 
liquor and related services as envisaged by section 5(1)(c) of the Act.”
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42. Accordingly, I likewise find that the Applicant’s manner of trade at the proposed 
licensed premises falls well short of the one-stop shopping concept referred to by 
Buss JA; although I do concede that the grant of a liquor store licence at the proposed 
premises may provide a level of consumer convenience for the Applicant’s existing 
customers.

43. However, in regard to this, I have also noted that in MYD Korea Pty Ltd v 
Commissioner of Police & Others, matter LC 21/2015, the Liquor Commission 
observed that if convenience was seen to be meeting the “public interest” 
requirements of the Act, then the weight to be accorded to that factor would also need 
to be reviewed in the context of the proper development of the liquor industry, with the 
Commission concluding that:

“In that respect, the provision of liquor products in supermarkets, 
delicatessens, butchers, or other retail outlets where grocery items are 
purchased regularly, and at which it would merely be convenient to buy 
liquor, is viewed by the Commission as not being a sufficient reason to 
grant an application for a liquor store licence.”

44. As a further consideration, I also hold concerns regarding the set-up of the proposed 
premises as a restaurant/café.  In my view, regardless of this issue being raised with 
the Applicant by an Inspector of Licensed Premises and the Applicant’s submission 
that BYO alcohol would not be allowed in the restaurant/cafe, I consider that the 
establishment of a packaged liquor outlet in a premises set up for dining sends a 
conflicting and inappropriate message to the public, which effectively undermines the 
Act’s licensing classification system and practically invites the Applicant’s customers to 
consume liquor at the premises, which would clearly be contrary to the provisions of 
s 65(1)(c) of the Act; which generally provides that liquor sold as packaged liquor shall 
not be, or be permitted to be, consumed on or in the immediate proximity of the 
licensed premises, with any person contravening the condition committing an offence 
that is punishable by a fine of $2000.

45. I also consider that the Act’s primary object of catering for the requirements of 
consumers for liquor and related services, as articulated in s 5(1)(c) of the Act, must 
be considered in the context of the proper development of the liquor industry.  In this 
regard, in Liquorland South Bunbury (LC 18/2015), the Liquor Commission noted that 
this term is not synonymous with the unrestricted expansion of liquor outlets to satisfy 
a desire on the part of some consumers of liquor, or liquor related services, for a 
relatively insignificant or inconsequential modification or improvement to the level of 
convenience.  Accordingly, I do not consider that it is in the proper development of the 
liquor industry to establish a packaged liquor outlet in a venue set up as a 
restaurant/café, which also happens to sell some select South African food products.
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46. Similarly, the provisions of s 110(4) of the Act also provide that it is an offence for a 
person to obtain, or attempt to obtain liquor, from a licensee otherwise than in a 
manner authorised under the Act and I am also concerned that the grant of a liquor 
store licence in a restaurant/cafe setting may therefore place the Applicant’s 
customers at risk of unknowingly breaching the Act.

47. Therefore, after evaluating all of the material before me, I am not persuaded that the 
Applicant has discharged its onus under section 38(2) of the Act.  In arriving at the 
determination, I consider:

(a) there is a paucity of evidence to support the grant of the licence;

(b) the grant of a licence at the proposed premises would, on balance, pose 
regulatory difficulties regarding compliance with the provisions of ss 65(1)(c) and 
110(4) of the Act, contrary to the Act’s regulatory object expressed at s 5(1)(a) of 
the Act;

(c) the proper development of the liquor industry in Western Australia does not 
favour the establishment of a packaged liquor outlet in a premises set up for on-
premises dining; and

(d) there are existing licensed premises in reasonable proximity to the proposed 
premises that already sell South African liquor products.

48. Accordingly, the application is refused.

49. Parties to this matter dissatisfied with the outcome may seek a review of the Decision 
under s 25 of the Act. The application for review must be lodged with the Liquor 
Commission within one month after the date upon which the parties receive notice of 
this Decision.

50. This matter has been determined by me under delegation pursuant to s 15 of the Act.

Brett Snell
DELEGATE OF THE DIRECTOR OF LIQUOR LICENSING




