
DECISION OF DIRECTOR OF LIQUOR LICENSING

APPLICANT: VINKEY PTY LTD

PREMISES: CHEEKY SPARROW

PREMISES ADDRESS: 317 MURRAY ST PERTH WA 6000

APPLICATION ID: A000186772

NATURE OF APPLICATION: EXTENDED TRADING PERMIT – ONGOING HOURS

DATE OF DETERMINATION: 23 DECEMBER 2015

Introduction 

1. This decision refers to an application by Vinkey Pty Ltd (“the Applicant”) for the grant of 
an extended trading permit in respect of premises known as Cheeky Sparrow and 
situated at 317 Murray Street, Perth.

2. The application was made pursuant to ss 60(4)(g) and 68 of the Liquor Control Act 
1988 (“the Act”) and the Applicant seeks an extended trading permit predominantly to 
allow trading on Friday and Saturday nights to extend until 1.00am the following 
morning with a 12.00 a.m midnight lockout in place to permit existing patrons to enjoy 
the premises for longer over the weekend only and to prevent entry to those patrons 
who have earlier in the evening frequented other licensed premises.

3. Pursuant to s 67 of the Act, the application was required to be advertised by way of a 
notice published in The West Australian newspaper; a notice on the site of the 
premises for a period of 14 days; by way of a notice to residents and businesses 
located within a 200 metre radius of the premises; and a general notice to educational, 
health care and local and regional government institutions, as well as community and 
church groups, within the locality. 

4. There were no notices of intervention lodged, however an objection was lodged by Ms 
Margrit Wueger, a local resident (hereunder referred to as “the Objector”).  The 
Application is subject to s 38(2) of the Act.

5. Pursuant to ss 13 and 16 of the Act the application will be determined on the papers 
and by me under delegation pursuant to s 15 of the Act.

Submissions of the Applicant

6. The Applicant is the holder of a small bar licence issued on 26 May 2014.
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7. The Applicant’s Public Interest Assessment (PIA) lodged in support of the application, 
inter alia, provides a detailed description of the premises; details of the locality and 
amenity within which the premises are situated; its intended manner of trade; and 
addresses the matters set out in s 38(4) of the Act.  To date, the Applicant submits the 
premises have been operating successfully and has since been refurbished to a much 
higher standard and reflects the stylish bar theme expected of an inner city location.

8. The PIA also included a summary of survey results demonstrating overwhelming 
public support by those participating in its public consultation process in support of its 
application.

Submissions of the Objector

9. The Objector submission did not include attachments or supporting evidence but 
simply stated in the pro forma application that “there is already noise from people 
standing in the lane until midnight”.

10. In support of the submission, the Objector also noted that should approval be granted, 
“other bars will want to follow”.

Determination

11. In considering this application, I am of the view that the law and the discretion of the 
licensing authority regarding extended trading permits under ss 5, 33, and 60 of the 
Act are well established.

12. In respect of the issue of policy, in Hermal Pty Ltd v Director of Liquor Licensing [2001] 
WASCA 356 Templeman J said:

“Although the Government has not formulated any policy specifically ..... it has 
formulated a general policy for the implementation of the Act. That policy is contained 
in s 5, in which the objects of the legislation are set out. These are the considerations 
which the Director must take into account when exercising the very broad discretions 
arising under s 60, on an application for an extended trading permit.”

13. In respect of discretion, in the same case, Templeman J also said:

“The only question is whether, having regard to all the circumstances and the 
legislative intention, an extended trading permit is justified. In answering that question 
the Director has a wide discretion: It is a matter for him to decide what weight he will 
give to the competing interests and other relevant considerations.” 

14. Pursuant to s 60 of the Act, the licensing authority may grant an extended trading 
permit authorising the licensee to sell and supply liquor under the licence in 
circumstances to which that licence would not otherwise apply. Section 60(4)(g) of the 
Act, specifically identifies that one of the purposes for which a permit may be granted 
is extended hours.
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15. In this case, as the Applicant seeks the grant of an extended trading permit to allow 
trading on Friday and Saturday nights to extend until 1.00am the following morning 
with a 12.00 a.m midnight lockout, the onus is on the Applicant to satisfy the licensing 
authority that the grant of the application is in the public interest. In this regard, the 
licensing authority, however constituted makes its determination on the balance of 
probabilities (s 16 (1)(ii) of the Act).

16. In determining whether an application should be granted “in the public interest” the 
licensing authority, is required to exercise a discretionary value judgement within the 
scope and purpose of the Act.  (refer Water Conservation and Irrigation Commission 
(NSW) v Browning (1947) 74 CLR 492; O’Sullivan v Farrer (1989) 168 CLR 210: and 
Palace Securities Pty Ltd v Director of Liquor Licensing (1992) 7 WAR 241. That is, 
consideration must be given to the objects of the Act as specified in s 5; the 
requirements of ss 38, 60(4), 76 and 98.

17. In McKinnon v Secretary, Department of Treasury [2005] FCAFC 142 Tamberlin J 
said:

The reference to “the public interest” appears in an extensive range of legislative 
provisions upon which tribunals and courts are required to make determinations as to 
what decision will be in the public interest. This expression is, on the authorities, one 
that does not have any fixed meaning. It is of the widest import and is generally not 
defined or described in the legislative framework, nor, generally speaking, can it be 
defined. It is not desirable that the courts or tribunals, in an attempt to prescribe some 
generally applicable rule, should give a description of the public interest that confines 
this expression. 

The expression “in the public interest” directs attention to that conclusion or 
determination which best serves the advancement of the interest or welfare of the 
public, society or the nation and its content will depend on each particular set of 
circumstances.

18. Pursuant to s 33 of the Act the licensing authority has an absolute discretion to grant 
or refuse an application under the Act on any ground, or for any reason, that the 
licensing authority considers in the public interest, provided that the application is dealt 
with on its merits within the scope of the Act (refer Woolworths Ltd v Director of Liquor 
Licensing [2012] WASC; and Palace Securities v Director of Liquor Licensing (1992) 7 
WAR).

19. In accordance with s 5 of the Act the primary objects are:

 to regulate the sale, supply and consumption of liquor;

 to minimize harm caused to people, or any group of people, due to the use of 
liquor; and
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 to cater for the requirements of consumers for liquor and related services, with 
regard to the proper development of the liquor industry, the tourism industry and 
other hospitality industries in the State.

20. The secondary objects as set out in s 5(2) are:

 to facilitate the use and development of licensed facilities, including their use and 
development for the performance of live original music, reflecting the diversity of 
the requirements of consumers in the State;

 to provide adequate controls over, and over persons directly or indirectly involved 
in, the sale, disposal and consumption of liquor; and 

 to provide a flexible system, with as little formality or technicality as may be 
practicable, for the administration of this Act. 

21. This application has been diligently prepared and supported with comprehensive 
submissions. The application is also supported by evidence which includes public 
questionnaires completed by persons demonstrating their support for the application.

22. While the Act places a clear onus on an Applicant to adduce sufficient evidence to 
satisfy the licensing authority that the grant of the application is in the public interest, 
the level and degree of that evidence will vary depending upon the facts and 
circumstances of each case.

23. Conversely, s 73(10) of the Act provides that the burden of establishing the validity of 
any objection lies upon the Objector.

24. It is my view that the concerns expressed by the Objector cannot be sufficiently made 
out so as to discharge its onus under s 73(10) of the Act.  Whilst the Objector made 
some very brief observations and assertions, there was no evidence submitted by the 
Objector in support of these. The operation of the premises thus far does not appear to 
have negatively impacted on the local community.

25. Further, I do not consider that approving the application will exacerbate existing levels 
of harm or ill-health in the locality (see s 5(1)(b)).

26. As such and in considering all of the information before me, I am of the opinion that the 
Applicant’s reasoning in support of its application are valid and in the public interest.  
The Applicant has complied with all necessary statutory criteria requirements and 
conditions precedent to the application being granted. I am therefore prepared to 
exercise my discretion under s 33 of the Act and pursuant to s 60(4)(g) of the Act, an 
extended trading permit is granted authorising the sale and supply of liquor for 
consumption on the premises only, subject to the following:
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 Pursuant to s 60(4)(g) of the Liquor Control Act 1988 the licensee is authorised to 
sell and supply liquor for consumption on the premises only, during the following 
hours:-

Friday and Saturday evenings from 12 midnight to 1.00 a.m. the following 
morning.

No trading is permitted on Christmas Day, Good Friday or before noon on 
ANZAC Day.

 There is to be no liquor discounting or advertising of cheap liquor during the 
operation of the extended trading permit.

 No liquor is to be sold or supplied for consumption on the premises in any of the 
following ways:

(a) in any vessels with a measurement capacity exceeding 750ml, except 
vessels containing premixed drinks (e.g. RTDs) which shall not exceed 
375ml;

(b) in non-standard measures of spirits (i.e. no more than 50ml of spirits is 
permitted in any vessel).

 Persons (other than an “authorised person”) are prohibited from entering or re-
entering the licensed premises after 12 midnight. 

 From 12 midnight, the selling and supplying of beverages in such a way that 
would encourage rapid consumption of liquor (e.g., but not limited to, 
unadulterated spirits or liqueur in a shot glass); or drinks known as ‘laybacks’, 
‘shots’, ‘shooters’, ‘test tubes’, ‘jelly shots’, ‘blasters’ or ‘bombs’ or any other 
emotive title is prohibited.

 From 12 midnight, no liquor is to be supplied mixed with energy drinks. For the 
purposes of this condition ‘energy drinks’ has the same meaning as formulated 
caffeinated beverage within the Australia New Zealand Food Standards Code with 
a composition of 145 mg/l of caffeine or greater.

27. Parties to this matter dissatisfied with the outcome may seek a review of the Decision 
under s 25 of the Act. The application for review must be lodged with the Liquor 
Commission within one month after the date upon which the parties receive notice of 
this Decision.

Spiro Gougoulis
DELEGATE OF THE DIRECTOR OF LIQUOR LICENSING


