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Mr Brown bas appealed against a penalty of three months' disqualification 
imposed upon him by the Western Australian Turf Club after he entered a 
plea of guilty to a charge under Australian Rule of Racing 178. The charge 
and consequent penalty relate to the fact that on 17 August 1996 Mr Brown, 
as a trainer, presented Silver Tongue to race, that a pre-race swab was taken 
and that the blood sample had detected in it a plasma total carbon dioxide 
reading in excess of 37 millimoles per litre. 

When Mr Brown lodged his own Notice of Appeal on 28 August 1996 his 
ground of appeal was "against severity of sentence due to financial 
hardship". 

At the hearing Mr Maumill, for Mr Brown, made an application to amend 
the grounds of appeal. The application, which was not opposed, was 
successful. The amended grounds of appeal were that, in determining 
penalty: 

(i) the Stewards put insufficient weight on the absence of any 
evidence that Mr Brown attempted to cheat or defraud the 
public and the racing industry; 

(ii) the Stewards put insufficient weight on the character of Mr 
Brown, his high standing in the local racing community and his 
19 years as a licensed trainer without blemish; 



(iii) the Stewards put insufficient weight on the fact that the Stewards 
were not required to alter the placings, and the ref ore betting on 
the race was not affected and the racing and betting public were 
not disadvantaged; 

(iv) the Stewards incorrectly placed weight on their "unproven 
assertion" that bicarbonate of soda is a performance enhancing 
substance; 

(v) the Stewards placed insufficient weight on the crushing 
consequences the penalty will have on Mr Brown professionally 
and financially and the effect on Mr Brown's wife and young 
family; and 

(vi) the Stewards placed insufficient weight on the fact that there was 
no hann inflicted on the horse. 

(i) No Evidence Of Fraud 

In relation to the first ground, Mr Maumill submitted that the rationale for 
classifying bicarbonate of soda as a prohibited drug was to stop the use of 
"milkshakes" in the industry. Milkshakes are administered by drenching. 
According to Mr Maumill they contain more than bicarbonate of soda. It 
was submitted that Mr Brown does not know how to drench. In support of 
this submission Mr Maumill submitted a bundle of invoices from a 
veterinary centre (exhibit A) which indicate that over a 16 month period Mr 
Brown paid out some $3,000.00 for a professional to administer drenches to 
some of his horses for a variety of reasons. 

In addition, it was submitted that many trainers throw a handful of 
bicarbonate of soda into a horse's feed to reduce the acid levels and to stop 
the horse from tying up (that is, suffering from muscle cramp and sweats). 

Mr Zucal conceded that bicarbonate of soda is used, in low levels, to stop 
tying up. Mr Maumill tendered an article ( exhibit B) which describes tying
up syndrome as a muscle metabolism problem. The article states "prevention 
involves use of potassium salt and baking soda supplementation in the feed". 



In support of the first ground Mr Maumill also submitted that Mr Brown 
had $10.00 each way on the horse for sentimental reasons only. 

In addressing the Stewards, Mr Brown had made the point that he had not 
"in any way or deliberately gone out to deceive anyone" (p.34 transcript). 
He had also informed them (at p.31) that he had $10 each way on the horse. 
There was no indication from the Stewards that they believed that Mr 
Brown had acted fraudulently. However, it is clear that the Stewards were 
concerned as to the very slapdash approach Mr Brown had taken in relation 
to administering the bicarbonate of soda to his horses. It is all very well to 
refer to veterinary articles advising of the use of sodium bicarbonate in 
certain treatments, but the fact is that the industry must be well aware that 
TCO2 beyond a certain level is a prohibited substance. This fact has been 
well publicised and should have put all trainers on notice that care should be 

taken in administering such substances to horses that are about to race. 

(ii) Good Character 

In relation to the second ground of appeal Mr Maumill tendered a letter 
from Alan Taylor, the President of the WA Racehorse Trainers' 
Association, (exhibit C) and character references (exhibit D) from a bank 
manager and a vet named Judith Tuckey. 

Mr Taylor's letter confirmed that Mr Brown had held a licence to train 
since 1977 and had been a full time trainer for the past six years. He also 
confirmed that Mr Brown had never been convicted of any racing offence. 
He was described as having made "a valuable contribution to the work of 
this Association and has been an asset to the racing industry". 

The bank manager described Mr Brown as an honest and reliable person and 
Ms Tuckey has found his: 

"knowledge of horse training principles and health care to be 
exceptional. He has always taken the utmost care in preparing a horse 
to race and first and foremost has the horse's welfare in mind. His 
horses are always well cared for, healthy and well presented". 

She also described him as: 



11a devoted family man and a person of exceptional character". 

In relation to this ground Mr Maumill also told the Tribunal that both Mr 
Brown and this particular horse have played a role in the training of young 
jockeys. It was put to the Tribunal that the horse was "not in the stables for 
the big pull" but was kept to rehabilitate it and also to train young jockeys. 
In support of this submission, Mr Maumill tendered a list of details of rides 
on Silver Tongue by inexperienced apprentices (exhibit E). 

The Stewards did not have the benefit of character references before them. 
Mr Powrie simply stated, at page 39 of the transcript: 

"We have checked the records and indeed it shows that you have a 
clean record for the duration of your licence, which was first issued 
by this club in 1977. So it makes it somewhere approaching 19 
years." 

(iii) Horse ran Eighth 

In relation to the third ground Mr Maumill pointed out that in the case of 
Top Villain hundreds of thousands of dollars were involved and that that 
particular case "completely wrecked the integrity of the race". Here Silver 
Tongue ran eighth and therefore there was no need to change the prize 
money or the places in the race. 

It was submitted that although every positive swab hanns the image of 
racing, this particular incident had to be at the bottom end of the scale. 

In listing the matters taken into account the Stewards stated, 

"The fact that this horse ran 8th and as such we did not have to 
disqualify it from the placing's and therefore amend the money, prize 
money of winning horses and indeed disqualify a race winner, is of 
consolation as it doesn't then appear in the minds of the public that we 
are disqualifying winning horses. However, on the opposite side of it, 
the Stewards are very mindful of the Club and indeed their own 
perception of the stance against drugs in the performed horses, race 
horses, under the umbrella of drug-free racing." 



(iv) Classification of TC02 

In relation to the fourth ground, Mr Maumill submitted that the Stewards 
gave weight to their belief that bicarbonate of soda enhances perfonnance. 
Mr Maumill submitted that there was no evidence before the Stewards that 
bicarbonate of soda is a performance enhancing substance. Indeed although 
Dr Symons initially told the inquiry that "excessive levels of alkalising 
ag~nts that cause an increase in total carbon dioxide are considered capable 
of improving performances", he very soon after that stated that "they don't 
al}Vays do it, but they are considered capable of doing it on occasions" and, a 
little later, "there has been experiments done and sometimes horses have 
improved on it, sometimes they have gone worse" . 

In support of his submission that there is no evidence that sodium 
bicarbonate is a performance enhancing substance, Mr Maumill referred the 
Tribunal to the decision of Tubbs 11 RAR 983. It is a decision of the 
Racing Appeals Tribunal in Victoria relating to sodium bicarbonate. At 
p.985 we read that Counsel for the Appellant submitted 

"that bicarbonate administration was a somewhat "grey" area so far as 
harness racing was concerned and he called Dr Robinson-Smith, a 
veterinarian, to support his contention that there was a lack of real 
understanding of the propensities of sodium bicarbonate and that an 
administration of sodium bicarbonate had no beneficial effect on the 
performance _of a horse". 

The Tribunal was also informed that in that case Counsel for the Stewards 
"did not really contest the proposition that sodium bicarbonate 
administration was a rather "grey" area". The Tribunal notes that in giving 
his reasons the Chairman of the Tribunal stated, 

"it is unnecessary for me to descend into detail about the evidence 
given by Dr Robinson-Smith and I do not intend to do so given that 
the appeal is now limited to the question of penalty". 

The fact that a veterinarian in another case apparently gave evidence about 
the nature of sodiurp bicarbonate gives little assistance to this Tribunal 
where the Stewards have had no opportunity to test that veterinarian's 



evidence. Furthermore the evidence appears not to have been relevant to the 
ultimate decision of the Racing Appeals Tribunal. 

Also in support of this ground, Mr Maumill reiterated his earlier submission 
that the handful of bicarbonate was simply fed to treat the horse from tying
up and that the situation should be looked at in the context that Mr Brown 
had been feeding his horses bicarbonate of soda for 19 years as his father 
and grandfather had done before him, that what we should look at is "the 
total man, not the level". 

Just prior to imposing the penalty, Mr Powrie said, 
-

"Now, on that particular score alone in terms of the substance, the 
Stewards believe that the level as elevated in excess of 37 rnmoles/litre 
and indeed in this particular occasion in excess of 39 mmoles/litre, as 
being structured in terms of the Rules because of the ability for it to 
be a performance enhancing substance when present at those levels. 
That point we have taken into consideration also." 

It appears to the Tribunal that Mr Powrie has referred to the level at which 
TC02 becomes a prohibited substance, and to the fact that that particular 

level appears in the rules because of the ability for the substance to become a 
perf orrnance enhancing one at that level. The evidence before the Stewards 
was that excessive levels of alkalising agents are capable of improving 
performance and it appears that Mr Powrie has simply ref erred to the 
ability for it to be a performance enhancing substance. 

( v) Effect of Penalty 

In relation to the fifth ground of appeal Mr Maumill referred the Tribunal 
to the decision of Romeo 8 RAR 665. There the Appellant had extensive 
mortgages with respect to the relevant property and Judge Villeneuve-Smith 
observed that it was extremely probable that the Appellant's failure to pay 
his mortgages would resu]t in foreclosure which would lead to irretrievable 
ruin. It was submitted that should Mr Brown have to sell up it would disrupt 
his children's education and that this was unduly distressing as one of Mr 
Brown's children has a learning difficulty. 



The Tribunal was also referred to Judge Villenueve-Smith's decision of 
McCarthy 11 RAR 994. There the Judge referred to the fact that in that 
case a period of suspension would have a calamitous effect upon a relatively 
young man who had already suffered severe pecuniary consequences in the 
loss of training fees and horses from his establishment. The Judge went on, 
"it is only because there are very special circumstances here that the 
Tribunal is prepared to intervene". The Tribunal imposed a fine of 
$2,000.00 in lieu of two months' suspension. 

Mr Maumill went on to say that that particular decision had not weakened 
th~ resolve of the racing authorities to stamp out drugs and could not be 
described as a signal that that particular Tribunal is "going soft". 

In the course of his submission relating to ground five, Mr Maumill handed 
the Tribunal a letter apparently from the personal banking manager at the 
Westpac Banking Corporation in Belmont Forum (Exhibit F). This letter 
purported to be a statement of personal liabilities and showed that Mr 
Brown has a housing loan of $124,920.00 which is being repaid at $2,165.00 
per month and an equity access loan of $40,000.00 which is being repaid at 
$360.00 per month. 

The Tribunal was also provided with a letter from the Principal of the Saint 
Maria Goretti's Catholic Primary School (exhibit G) which shows that two 
of Mr Brown's children have been in that school since 1994, one being in 
year 4 and one in year 3. The older boy is described as having been 
diagnosed as suffering from Attention Deficit Disorder and it is stated that 
major changes involving his home life or schooling could have an adverse 
effect on him. 

Mr Maumill referred the Tribunal to two recent decisions where trainers 
had been fined $5,000.00 in relation to two different drug offences. 
Apparently the fines were both at first instance with neither being appealed. 

The Tribunal was told that Mr Brown would have to sell bis house if he was 
disqualified for the three month period. 

Mr Powrie stated that the Stewards had taken into account what Mr Brown 
had said in relation to his mortgage and his house and the stables and, a little 
later, the fact that he was the sole provider for bis family . 
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( v i) No harm to horse 

Mr Maurnill made no submissions in relation to this ground of appeal. 

(vii) Fresh Evidence 

Du~ing the course of his submissions Mr Maumill tendered a number of 
exhibits which purportedly contained material which had not been placed 
befpre the Stewards. Mr Zucal, for the Stewards, did not object to the tender 
of any of these materials. At the close of his submissions, the Tribunal asked 
Mr Maumill whether he wished to add a seventh ground of appeal, namely 
that, in light of the fresh evidence now before the Tribunal, along with the 
evidence that had been before the Stewards, the penalty imposed is 
inappropriate. Mr Maumill agreed that such a ground of appeal reflected the 
points he was trying to get across in relation to the material he was placing 
before the Tribunal. 

The Respondent's Case 

Mr Zucal referred the Tribunal to pages 39, 40 and 41 of the transcript of 
the Stewards' inquiry and submitted that Mr Powrie had clearly stated the 
Stewards' reasons for imposing the 3-month disqualification period. 

Mr Zucal submitted to the Tribunal that there had been 3 other cases of 
excess TC02 levels in this State. One related to Mr Harper, whose horse 

had 37.1 mmols per litre. That horse won the Kalgoorlie Cup and the 
trainer (Mr Harper) was disqualified for 6 months. Another related to 
Vickie Lane whose horse ran second. She also was disqualified for 6 
months. The third related to Paul Garner where his horse ran 7th. That 
was a case where 6 months disqualification was the penalty. The appeal was 
dismissed, however, for certain reasons specific to that case, the Committee 
varied the penalty to a $10,000 fine. 

Mr Zucal submitted to the Tribunal a document entitled "Guidelines for 
Classifications" which relates to drugs and which was ratified in March of 
1996 by the conference of principal clubs. The document classes TC02 at 
more than 37 mmol/litr as a performance-enhancing drug. Mr Zucal 



conceded that this document was not available to the Stewards at the time of 
the hearing. 

Mr Zucal was asked whether the Stewards had given any reduction in 
penalty for Mr Brown's plea of guilty. Mr Zucal explained that all the 
mitigating circumstances presented were treated in a global fashion without 
being separated out. 

Mr , Zucal informed the Tribunal that after listening to the special 
circumstances in- this case, the Stewards decided to impose half of their usual 
dis$:J.ualification period. 

Decision 

This Tribunal carefully examined penalties in drug cases in its decision of 
0 'Donnell. As I stated in that case, an examination of the Racing Appeals 
Reports reveals that in the states of Queensland, South Australia, Tasmania, 
Western Australia and the Northern Territory, the relevant appeal bodies 
are generally of the opinion that disqualification in drug cases is almost 
inevitable. In the O'Donnell decision I went through those cases in 
Western Australia where this Tribunal had reduced the penalty of 
disqualification then went on to say that there are cases where such special 
circumstances apply which would result in the imposition of a 
disqualification period being a manifestly excessive penalty. From there I 
went on to refer to Mr O'Donnell's "cowboy" attitude to the administration 
of the substance in that particular case. Very similar considerations apply in 
this case. . 

Mr Brown told the Stewards that 

" ... old SIL VER is getting old and he does tie-up and he does need a 
bit of Bi-carb a little bit more than the other horses and just throw it 
in and I find that he performs better and doesn't tie-up as much with 
it. II 

Upon being asked by the Chairman of the mqmry when did the horse 
receive the handful Mr Brown answered: 



"He would have got it the night before I'd say so. Or may be ... 
sometimes I do it in the morning, sometimes I don't . . . I can't, I could 
not honestly say I done it Saturday morning." 

Later during the inquiry Mr Brown stated: 

"He would have feed the night before but I am not sure whether I 
threw it in in the morning. Sometimes I throw it in in the morning, 
sometimes I don't." 

Haying made the point in relation to the inappropriateness of Mr Brown's 
feeding methods, it cannot be said that disqualification is an inappropriate 
penalty. I do however decide that there are circumstances in this case which 
render a 3 month disqualification period excessive. In light of the 
McCarthy decision, I am of the opinion that in this case such 
circumstances exist in light of: (1) Mr Brown's excellent character; and (2) 
the severe effect of the penalty upon Mr Brown's financial situation. 

That is, I find that, in light of the fresh evidence placed before the Tribunal, 
along with the evidence before the Stewards, regarding Mr Brown's good 
character and the financial consequences to him, a 3 month disqualification 
period is excessive. 

I agree with the Chairman that the penalty should be reduced to one month's 
disqualification. 
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IN THE MA TIER of an appeal made by Mr RG Brown against the decision of 
the Western Australian Turf Club Stewards on 23 August 1996 imposing a 
three month disqualification for breach of Australian Rule of Racing 178. 

Mr R Maumill was given leave to represent Mr Brown. 

Mr J Zucal appeared for the Western Australian Turf Club Stewards. 

Background 

On 23 August 1996 the Stewards of the Western Australian Turf Club held an 

inquiry regarding a report from the Australian Jockey Club Laboratory that the 

sample taken from SILVER TONGUE before Race 7 the Nardarino Welter over 

2100 metres at Belmont Park Racecourse on 17 August 1996 had detected in it a 

level in excess of 37.00 mmol/litre of TCO2. Mr Brown was the licensed trainer 

and managing owner of SIL VER TONGUE. 

The evidence from the Australian Jockey Club was that the preliminary 

screening of the blood sample indicated a plasma total carbon dioxide reading 

of 39.8 ± 1.2 mmole / L. The reserve blood tube of the sample was sent to the 

Queensland Government Racing Science Centre which reported a plasma total 

carbon dioxide reading of 39.3. 

Mr RJ Goddard, the Racecourse Inves tigator with the Turf Club, gave evidence 

a t the inquiry of his interview with Mr Brown. Mr Brown admitted to 
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Mr Goddard of having fed SIL VER TONGUE before it raced. He told 

Mr Goddard "I gave it a handful in its feed the night before it raced. All my 

runners are given Bi-carb in their feed every night for a week before they race, 

and every second day when not racing". 

Mr Brown denied drenching SIL VER TONGUE with bicarbonate of soda prior 

to it racing on the day in question. Mr Goddard was told " ... I wouldn 't know 

how to drench a horse, I have never drenched a horse". 

Mr Brown told the Stewards that" ... old SIL VER is getting old and he does tie-
"' 

up and he does need a bit of Bi-carb a little bit more than the other horses and 

just throw it in and I find that he performs better and doesn't tie-up as much 

with it". Upon being asked by the Chairman of the inquiry when did the horse 

receive the handful Mr Brown answered" He would have got it the night 

before I'd say so. Or may be .... sometimes I do it in the morning, sometimes I 

don't ... I can't, I could not honestly say I done it Saturday morning". Later 

during the inquiry Mr Brown stated "He would have feed the night before but I 

am not sure whether I threw it in in the morning. Sometimes I throw it in in 

the morning, sometimes I don't" . 

Mr Brown explained the affinity which he had to SIL VER TONGUE. He told 

the Stewards that he was upset with the way the horse had been neglected 

down in Esperance so he brought him back. The horse was in poor condition 

and it was sent down to agistment. SIL VER TONGUE was treated as the family 

horse. "I never had the heart to throw him in a paddock because I reckon they 

would only neglect him anyway". Mr Brown told the Stewards that he only 

backed his horses $10 each way for sentimental reasons. 

The Stewards charged Mr Brown with a breach of Australian Rule of Racing 

178. The rule states: 

"Wizen n11y horse which has been brollght to a race-course for 
the purpose of engaging in a race is follnd by the Committee of 
the Club or the Stewards to har.,e had administered to it any 
prohibited substance as defi11ed i11 A .R. 1, the trainer and any 
other perso11 who was in charge of sucfi horse at any relevant 
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time, may be punished, unless he satisfy the Committee of the 
Club or the Stewards that he had taken all proper precautions to 
prevent the adminstration of the prohibited substance." 

Mr Brown pleaded guilty to the charge. In addressing the Stewards on penalty 

he stated: 

"I totally rely on training. I have got a young family of one up 
to seven and they totally rely on me of earning a living out of 
Racing. I've never been in trouble with any of your swabs like 
anything like this before. I can't explain the high level of this 
all I can ask for is leniency. If I was happened to be suspended 
that would be the end of me because they would just take the 
horses out of my yard and it's taken me seven to ten years to 
build the team what I have got there at the moment. And if I 
am not .... I just couldn't go on I ..... I would have to throw the 
game away completely. No way in the world would I be able to 
work another seven years to try and build up a team like I have 
got, and it's .... and I .... I couldn't .... I couldn't afford to sit 
around for an amount of time that you suspended me for cause 
the mortgage would be too high, I would have to sell up 
everything and get out completely. It just wouldn't be ... Yes. I 
would have to go on the dole I'd say to survive and until I 
found some sort of other income." 

Mr Brown went on to state that " .. . disqualification, that would be the end of 

me completely, it would just wreck me career, everything I worked for. I 

worked hard to get where I am ... " Mr Brown said he has been training 

between 12 and 15 years, professionally approximately 7 to 8 and is 41 years old. 

He had approximately 20 horses on his books. 

When asked about any references or character witnesses Mr Brown told the 

Stewards that "Mrs Judy T11ckey is my local vet. Size would be a character 

reference whatever I want". The matter however was not taken any further by 

Mr Brown. 

After considering Mr Brown's submissions on penalty the Chairman of the 

Stewards announced the Stewards' decision in these terms: 
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" ... in relatio11 to what we see as trying to create an appropriate 
penalty. Now loo le we !tave taken in to consideration 
everything you have said, and in relation to your mortgage and 
your house and the stables and we have checked the records 
and indeed it shows that you have had a clean record for the 
duration of your licence, which was first issued by this Club in 
1977. So it makes it somewhere approaching nineteen years. 
We have taken into consideration also your plea of guilty and 
what you said about being the sole provider for your family, 
including your wife. The fact that this horse ran 8th, and as 
such we did not have to disqualify it from the placings and 
therefore amend the money, prizemoney winning horses and 
indeed disqualify a race winner, is of some consolation as it 
doesn't then appear in the minds of the public that we are 
disqualzfying winning horses. However, on the opposite side of 
it, the Stewards are very mindful of the Club and indeed their 
own perception of the stance against drugs in the perfonned 
(sic) horses, racelzorses, under the umbrella of drug-free racing. 
The other elen-zent is that the Stewards see the issue of your 
lack of specific knowledge relating to the quantity of bicarbonate 
actually administered to SIL VER TONGUE due to the method 
of measuring, namely a handful. Combined with your lack of 
knowledge of the related substances given to the horse, namely 
Neutalex, which, could have led to a elevated bicarbonate level. 
Now Stewards see these as being unscientific and having the 
ability to lead to the problems such as we are faced with at the 
moment. Now, on that particular score alone in terms of the 
sllbstance, the Stewards believe that the level as elevated in 
excess of 37.0mrnoles/1 and indeed in this particular occasion 
in excess of 39mmoles/1, as being strtlctllred in terms of the 
Rules because of the ability for it to be a performance enhancing 
sllbstance when present at those levels. That point we have 
taken into consideration also. In accessing (sic) a penalty, we 
are faced with all those points, the Stewards took into case the 
fact that we had three previous cases, namely, TOP VILLIAN, 
where a trainer Harper was disqllalified for a period of six 
months by the Stewards. The case of Vicky Lane who was 
disqualified for a period of six months by the Stewards, and 
trainer Paul Garner who was disqualified for six months by the 
Stewards, but was reduced to $10,000 fine by the Committee 
after it was sent back to the Committee by the Racing Penalties 
Appeal Tribunal. The Stewards believe that we shotlldn 't 
necessarily depart from 011 r stance in terms of the six months 
disqualification. However, after taking into consideration, 
particularly, the elements of your personal circumstances and 
indeed your clean record, tile support of your fmnily, your plea 
of guilty and indeed the element I mentioned in relation to the 
unplaced nature of the horse, accompan ied with what you have 
p1tt forward ·with us to dny, the Stewards believe that 
appropriately would be a period of disqualification which 
would be of three 111011tl1s i\1.r Bro1.v11. " 
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Mr Brown appealed to the Tribunal against the severity of the sentence "due to 

financial hardship 11
• He applied for and was granted a suspension of operation 

of the penalty on 27 August 1996, pending hearing of the appeal. 

At the outset of the appeal Mr Maumill presented a written statement setting 

out the basis upon which it was maintained that the penalty which was 

imposed was excessive, namely: 

"1. In determining penalty the Stewards put insufficient 
weight on the absence of any evidence that Mr Brown 
attempted to cheat or defraud the public and the racing 
industry. 

2. In determining penalty the Stewards put insufficient 
weight on the character of Mr Brown, his high standing 
in tlze local racing community, and his 19 years as a 
licensed trainer without blemish. 

3. In determining penalty, the Stewards put insufficient 
weight on the fact that Stewards were not required to 
alter the placings, and therefore betting on the race was 
not affected and the racing and betting public were not 
disadvantaged. 

4. The weight incorrectly placed by the Stewards on their 
unpro·ven assertion that bi-carbonate of soda is a 
performance enhancing substance. 

5. In determining penalty the Stewards put insufficient 
weigfzt 011 the crushing consequences the penalty for 
the offence will have on Mr Brown professionally and 
financially, and the effect on Mr Brown's wife and 
young family . 

6. In determining penalty the Stewards put insufficient 
weight on the fa ct there was no harm inflicted on the 
horse. " 

With the Stewards' consent these six propositions were substituted as the 

grounds of Mr Brown's appeal. 
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Mr Maumill was given leave to introduce further evidence into the 

proceedings on behalf of Mr Brown. That evidence and Mr Maumill' s 

comments in relation to it are summarised as follows:-

Exhibit A - a bundle of receipts from Epsom Equine Centre from 3 May 

1995 to 2 August 1996. 

It was argued that this evidence demonstrated that Mr Brown was 

responsive to the needs of his animals and sought appropriate 

veterinary attention. 

Exhibit B - extracts from Veterinary Notes for Horse Owners by Captain 

M Horace Hayes, an article by Jim Hamilton and an article by 

RN Oglesby which confirmed that the treatment for tying up syndrome 

is sodium bicarbonate. 

It was submitted that SIL VER TONGUE was on a high grain diet which 

caused it to suffer from tying up syndrome and that it was normal 

procedure in those circumstances for the horse to be given bicarbonate 

of soda in its feed. 

Exhibit C - reference from Allan Taylor, President of the Western 

Australian Racehorse Trainers Association referring to the fact that Mr 

Brown has never been convicted of any racing offence and that he has 

made a valuable contribution to the work of the Association. The 

letter asserts that Mr Brown has been an asset to the racing industry 

and concludes with the statement that "the office bearers of this 

Association respectfully support the appeal which is being made by Mr 

Brown ngninst the severity of his recent conviction." 

Exhibit D - two character references. 

One was from Kim Bowers, bank manger, describing Mr Brown as a 

bank customer. 

The other reference was from Dr Judith Tuckey of Epsom Equine 

Centre which in general terms spoke highly of her dealings with Mr 

Brown over the last 2 years. 
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Exhibit E - details of the rides on SIL VER TONGUE by inexperienced 

apprentices. 

This evidence, it was said, reflected the role played by the horse. 

Mr Maumill painted the picture of SIL VER TONGUE being a family 

favourite which after having been rehabilitated, raced at 80 to 1 and 

was only supported with a sentimental bet. On this basis it was 

suggested that no one would have felt robbed and that despite the 

damage that positive swabs have to the image of racing this would 

have to be the most minimal damage to the industry. 

Exhibit F - a confidential letter from Mr Brown's bank manager as to 

current personal liabilities with the bank. 

Exhibit G - a letter from St Maria Goretti's Catholic Primary School 

referring to a learning deficiency of one of Mr Brown's children and 

the possibility of there being an adverse affect on the child If major 

changes occurred in home life or schooling. 

In the course of his argument Mr Maumill referred to the decision of 

BJ McCarthy (reported in issue 11 RAR 994) where Judge Villeneuve-Smith 

dealt with a trainer's appeal in respect of a conviction and two months 

suspension for breach of Rule AR178. Mr McCarthy had failed to take proper 

precautions in respect of the horse both at the day yard area and on course at 

Donald, " .. . the appellant chanced his arm, but ... there was an administration 

of the drug to the horse". The report does not reveal which drug was involved 

or its concentration. On the question of penalty Judge Villeneuve-Smith stated 

( at page 995): 

"We have considered the submissions of co1111sel in the context 
of the overall evidence submitted to us in this matter. There is 
not the slightest doubt tlzat until horse racing cleanses itself 
from the stain of the administration of drugs to animals it will 
be at peril of forfeiting public support, and hence one hns every 
sympathy with the Chairman of the VRC Committee which 
heard this appenl when he asserted that the Committee did not 
think it appropriate to impose n penalty otha than that of 
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suspension having regard to the very serious consequences 
which can and do enslle from the drugging of animals. 

Howe1.1er, in this case a period of suspension will have a 
calamitous effect upon a relatively young man who has a good 
record in the industry and whom, it is conceded, has already 
suffered severe pecuniary consequences in the loss of training 
fees and horses from his establishment. 

We are of the opinion that he was guilty of the grossest of 
negligence and he escapes the penalty of suspension by a very, 
very narrow margin indeed. It should not be thought by other 
members of the industry or members of the public, that this 
Tribunal will countenance the administration of drugs to 
animals. 

It is only because there are very special circumstances here that 
the Tribunal is prepared to intervene and does so to this extent: 
the appeal against sentence is allowed in the sense that in lieu 
of two months suspension the appellant be fined $2,000. 

In the result the appeal against conviction is dismissed. The 
appeal against sentence is allowed. The sentence is varied to a 
fine of $2,000." 

In the light of the way the case was being presented I eventually suggested 

Mr Maumill might consider amending the grounds of appeal further by adding 

another ground of appeal that "In the light of the fresh evidence, coupled with 

the evidence which was before the Stewards, tlze penalty was inappropriate." 

Upon the application of Mr Maumill and with the consent of the Stewards this 

subsequently became the seventh ground of appeal. 

To support his argument Mr Maumill also relied on the .fines which had 

relatively recently been imposed on two local trainers, Mathews and Lee, 

where the placings had to be altered. 

In the course of argument Mr Maumill invited the Tribunal to impose a $5,000 

fine together with a reprimand. The Tribunal was told that the trainers felt 

strongly about this matter and that they would run a collection for Mr Brown 

to pay the fine. 
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By way of response Mr Zucal in essence argued that the fresh evidence which 

had been introduced really added nothing of substance as the Stewards had 

already effectively taken into account all of the same factors when they arrived 

at their determination. 

Mr Zucal referred to the Guidelines for the Classification of Prohibited 

Substances which he said had been recommended by the Therapeutic Sub

committee of the Australian Conference of Principal Racing Clubs. The 

Guidelines had been endorsed by the Australian Jockey Club's Scientific 

R~view Panel in December 1995. Interestingly the Guidelines had been ratified 

by the Conference of Principal Clubs in March 1996 but had not previously 

been referred to before the Tribunal and, according to Mr Maumill, had not 

been made public by the Stewards before now. In the preamble to the 

Guidelines it is stated: 

"The Therapeutics Subcommittee of the Australian Conference 
of the Principal Racing Clubs and the Australian Jockey Club 's 
Scientific Rei,iew Panel provides this technical advice in 
relation·to the effect of the substances prohibited by AR.178B 
and AR.178C of the Australian Rules of Racing. · 

Substances have been categorised in descending order according 
to their pharrnacology and potency, and what is believed to be 
their potential for abuse. 

It is generally agreed by all persons associated with horse racing 
that the substances listed in Category One have no place in 
racing under any circwnstances. 

In regard to the substances listed in Categories Two, Three and 
Four, the classifications nre formed on the hypothesis of 
accepted veterinary practice. 

If the classification system is adopted, it is acknowledged that, 
following a positive analysis, Stewards will take into account 
not only tlze classification of the substance concerned, but also a 
number of other considerations that relate to the protection of 
tl1e rnci11g industry, fair racing, and the punitive and 
disciplilrnry provisions of the Rules of Raci11g. 

Furthem10re, it is ncknor.c,1/edged that each prohibited substance 
case cn11 have 1rniq11e circu 111stnnces, and that in discharging 
their responsibilities the Ste1uards are bound to advance or 



-10-

relegate the gravity of tlte offence depending on their jztdgment 
of those uniqlle circwnstnnces. 

The Clnssificntion Guidelines, ns set out here1tnder, are 
acknowledgernent that prohibited sllbstances are not equal in 
terms of pharmacology and potency. The Guidelines are 
commended as one component to be taken into account in the 
assessment of the gravity of an offence under the prohibited 
substance rules." 

In the Classification Guidelines Category 2 states that: 

"This classification should be considered as one of the 
components to be taken i11to account in the assessment of the 
gravity of an offence under the prohibited substance rules. 

Potent perfonnance/behnviour affecting s1tbstances which have a 
legitimate medical use in horses (veterinary ethicals), and human 
prescription pharmace1tticals not registered for use in horses. 

This category includes sympatlzomimetics and other CNS 
stimulants, CNS depressants and tranquillisers registered for 
use in horses, anabolic steroids, local anaesthetics, diuretics 
likely to be used as masking agents, large doses of sodium 
bicarbonate or other alkalinising agents, autonomic system 
drugs and ,nuscle relaxants. 

Examples in alphabetical order nre: acepromazine, adrenalin, 
alkalinising agents giving rise to a plasma TC02 in excess of 37.0 
mmol/l, atropine, baldenone, ... " 

At the conclusion of the appeal the Tribunal reserved its decision. I granted 

Mr Brown a further suspension of the operation of his penalty until the matter 

was determined. 

As previously stated Mr Maumill relied on the fact that fines imposed on the 

first offenders Mathews and Lee. The Tribunal was told both were fined $5,000 

by the Stewards. The Tribunal was also told that in both the placings were 

altered. In the first case methyl prednisolone (depomedrol) was involved and 

in the other stanozolol. Unfortunately no other details in relation_ to them 

were supplied. After some preliminary consideration of the evidence and 

argument I came to the conclusion that these two matters were relevant and 

potentially could be helpful to Mr Brown's position as to the question of the 
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appropriateness of the penalty which had been imposed upon him. 

Accordingly, I arranged for the Registrar to write to the parties to this appeal 

seeking more details in relation to both matters. 

By letter dated 14 October 1996 addressed to the Registrar the respondent 

supplied details of the charges, the substances, the circumstances of 

administration and the levels detected in each case. In addition, cqpies of the 

Stewards' press releases in relation to each matter and a copy of the Stewards' 

report of the meeting on the 14 October 1995 were supplied . 

.. 
Mr Brown was supplied with a copy of all of the Stewards' response. 

Mr Brown did seek from the Registrar details of the betting volumes placed on 

Mr Mathews' horse. This information was not expressly sought by the 

Tribunal and I am satisfied for the purposes of my deliberations it is unlikely to 

influence the outcome. 

Under cover of a letter dated 24 October 1996 Mr Maumill provided fairly 

lengthy further submissions on Mr Brown's behalf. Those submissions 

included a copy of Notices to Owners and Trainers appearing at page 19 in The 

West Australian Racing Calendar. 

The supplementary material reveals that Mr Mathews was in fact fined the 

sum of $6,000.00. Mr Mathews had sought advice from two separate 

veterinarians as to the safe period after his horse Cossack Kingdom had been 

injected by another veterinarian with the prohibited substance into both knees 

following soreness. One veterinarian had advised Mr Mathews that it would 

be "safe" to start the horse 14 days after treatment whereas the second opinion 

advised a longer wait of 21 days. Mr Mathews scratched Cossack Kingdom 

from a race which he had been entered for and waited to the 20th day before 

starting the horse. The Stewards accepted the evidence in its entirety. 

In the case of Mr Lee who had consulted a veterinarian regarding treatment of 

his horse which was losing condition the advice was to cease treatment 21 days 

prior to racing. As it transpired, unknown to the veterinarian, that period was 
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an old withdrawal time which had been superseded. The veterinarian gave 

evidence of this fact to the inquiry. 

Reasons 

I am satisfied that the new evidence which was presented during the course of 

the appeal not only adds some detail and weight to the argument in favour of 

Mr Brown but also provides a wider basis for determining the issue than that 

which the Stewards had before them. 

11.) regard to the first three grounds of appeal I am satisfied that it is at the very 

least arguable that the Stewards did not give sufficient weight to each of the 

respective matters referred to in those grounds. With the benefit of the 

additional evidence it can now be said that insufficient weight has been placed 

upon those matters. 

As to the fourth ground of appeal, the Stewards were entitled to draw the 

conclusion which they did as to bicarbonate of soda. The Stewards did not 

actually say that the substance was a performance enhancing substance on this 

occasion. They were simply commenting or explaining why under the Rules 

that substance is outlawed above a certain level. The reason for that clearly is 

that the substance does have the potential, if it occurs in excess, to affect 

performance. It is clear from the Guidelines that the Stewards were entitled to 

regard the presence of the substance in question in the concentration detected 

as being a "potent performance/behaviour affecting substance". It is not clear 

whether in fact the Stewards did actually rely on the Guidelines in reaching 

their conclusion as to the substance. Clearly Mr Brown was not given any 

opportunity to consider the implications of the Guidelines during the 

proceedings before the Stewards. 

As to the fifth ground I am satisfied that the Stewards did carefully consider the 

evidence of adverse impact on Mr Brown and his family. The financial 

evidence which was presented at the appeal does not unequivocally 

demonstrate the financial position of Mr Brown overall. It only deals with 

part of his personal circumstances and on its own it does not demonstrate 
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precisely what the overall financial consequences would be if Mr Brown 

ceased to train. Mr Brown's personal circumstances can, however, be said to be 

similar to those of Mr McCarthy. Mr Brown does have a better than "good 

record in the industry", the description which was given to Mr McCarthy. 

Mr Brown has already served a part of his disqualification. He has experienced 

the uncertainty of the appeal outcome hanging over his head for an 

unfortunately lengthy period of time since the appeal hearing. No doubt Mr 

Brown has suffered severe pecuniary consequences already over this matter 

despite the fact of having been granted a stay from an early stage. 

As to the sixth ground whilst the Stewards have not stated anything in their 

reasons as to the effect that there was no harm inflicted on the horse, the 

evidence presented at the appeal hearing also does not directly address this 

issue. I am satisfied on its own that this point, even if it were true, would not 

in any way justify interfering with the penalty imposed by the Stewards. 

The production of the further evidence at the appeal hearing does help clarify 

and in some respects elaborate on the matters which the Stewards had the 

benefit of dealing with before them. That further evidence in my opinion does 

demonstrate that the penalty should be reduced. Having arrived at that 

conclusion it leaves open for consideration the very difficult question as to the 

appropriate penalty which now should be imposed. 

From the information placed before the Tribunal in this and other appeals it is 

clear that in this State the penalties for drug offences do range from monetary 

penalties on some occasions, through to periods of disqualification. Often 

disqualifications are imposed for considerably longer periods than the three 

months which was imposed in this particular matter. 

The cases of Mathews and Lee are clearly distinguishable from Mr Brown's in 

that veterinarian advice was expressly sought and acted upon in the case of the 

o ther two trainers whereas Mr Brown literally "chanced lz is arm" in an 

unscientific and amateurish fas hion. Whilst the evidence demons trates that 

the substance adminis tered w as an appropriate treatment for tying up 
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syndrome, the haphazard adminstration approach employed by Mr Brown and 

the fact that the possible adverse consequences were ignored by him are 

lamentable features. The McCarthy case is also distinguishable for various 

reasons including the fact that Mr McCarthy did not administer the substance. 

The penalties for drug offences in Victoria are generally much less severe than 

in this State (refer for example to the GW O'Donnell appeals 263 and 264 

determined 22 December 1995). I am therefore not persuaded that a fine is 

appropriate. Equally, in the light of the range of penalties imposed by the 

Stewards in Western Australia, I consider a suspension is not appropriate. 

I have taken into account the fact that six months appears to be at the upper 

end of the usual range of disqualification for this type of offence. Bearing in 

mind all of the relevant facts and circumstances of this particular matter, and 

given the passage of time since the hearing of the appeal, I consider in 

Mr Brown's case that he should serve one month's disqualification in all. To 

that extent I would allow the appeal. 

DAN MOSSENSON, CHAIRPERSON 
12/ 12/ 1996 

n1fi9:B7 DXM ~' 
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month disqualification for breach of Australian Rule of Racing 178. 

Mr R Maumill was given leave to represent Mr Brown. 

Mr J Zucal appeared for the Western Australian Tmf Club Stewards. 

Background 

On 23 August 1996 the Stewards of the Western Australian Turf Club held an 

inquiry regarding a report from the Australian Jockey Club Laboratory that the 

sample taken from SILVER TONGUE before Race 7 the Nardarino Welter over 

2100 metres at Belmont Park Racecourse on 17 August 1996 had detected in it a 

level in excess of 37.00 mmol/1itre of TC02. Mr Brown was the licensed trainer 

and managing owner of SIL VER TONGUE. 
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The evidence from the Australian Jockey Club was that the preliminary screening 

of the blood sample indicated a plasma total carbon dioxide reading of 39.8 :!: 

mmole/L. The reserve blood tube of the sample was sent to the Queensland 

Government Racing Science Centre which reported a plasma total carbon dioxide 

reading of 39.3. 

Mr R J Goddard, the Racecourse Investigator with the Turf Club, gave evidence 

at the inquity of his interview with Mr Brown. Mr Brown admitted to Mr 

Goddard of having fed SIL VER TONGUE before it raced. He told Mr Goddard 

"I gave it a hand.fit! in its feed the night before it raced All my nmners are given 

Bi-carb in their feed every night for a week before they race, and every second 

day when not racing". 

Mr Brown denied drenching SIL VER TONGUE with bicarbonate of soda prior 

to its racing on the day in question. Mr Goddard was told " ... I wouldn't know 

how to drench a horse, I have never drenched a horse'~ 

Mr Brown told the Stewards that " ... old SILVER is getting old and he does tie-up 

and he does need a bit of Bi-carb a little bit more than the other horses and just 

throw it in and I find that he performs better and doesn't tie-up as much with it". 

Upon being asked by the Chai1man of the Inquity when did the horse receive the 

handful Mr Brown answered "He would have got it the night before I'd say so. 

Or may be ... sometimes I do it in the morning, sometimes I don't ... I can't, I 

could not honestly say I don it Saturday morning". Later during the inquiry Mr 

Brown stated "He would have f eed the night bef ore but I am not sure whether I 

threw it in in the morning. Sometimes I throw it in in the morning, sometimes I 

don't. 

After conside1ing Mr Brown's submissions on penalty the Chai1man of the 

Stewards announced the Stewards' decision in these tenns: 
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'' ... in relation to what we see as trying to create an appropriate penalty. 

Now look we have taken into consideration everything you have said, and 

in relation to your mortgage and your house and the stables and we have 

checked the records and indeed it shows that you have had a clean 

record for the duration of your licence, which was first issued by this 

Club in 1977. So it makes it somewhere approaching 19 years. We have 

taken into consideration also your plea of guilty and what you said about 

being the sole provider for your family, including your wife. The fact 

that this horse ran 8th, and as such we did not have to disqualify it from 

the placings and therefore amend the money, prizemoney ·winning horses 

and indeed disqualify a race winner, is of some consolation as it doesn't 

then appear in the mind of the public that we are disqualifying winning 

horses. However, on the opposite side of it, the Stewards are very 

mindfitl of the Club and indeed their own perception of the stance 

against dn,gs in the performed (sic) horses, racehorses, under the 

umbre{{a of dmg-free racing. The other element is that the Stewards see 

the issue of your lack of specific knowledge relahng to the quantity of 

bicarbonate actua{{y administered to SILVER TONGUE due to the 

method of measuring, namely a handfitl. Combined with your lack of 

knowledge of the related substances given to the horse, namely Neutalex, 

which, which could have lead to a elevated bicarbonate level. Now 

Steward,; see these as being unscientific and having the ability to lead to 

the problems such as we are faced with al the moment. Now, on that 

particular score alone in terms of the substance, the Stewards believe 

that the level as elevated in excess of 37.0mmoles/ J and indeed in this 

particular occasion in excess of 391111110/es/ J, as being structured in 

terms of the Rules because of the ability for it lo be a performance 

enhancing substance ll'hen present at those levels. That point we have 

taken into consideration also. In accessing r:\·ic) a penalty, we are faced 
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with all those points, the Stewards took into case the fact that we had 

three previous cases, namely TOP VILLAIN, where a trainer Harper was 

disqualified for a period of six months by the Stewards. The case of 

Vicky Lane who was disqualified for a period of six months by the 

Stewards, and trainer Paul Garner who was disqualified for six months 

by the Stewards, but was reduced to $10,000 fine by the Committee after 

it was sent back to the Committee by the Racing Penalties Appeal 

Tribunal. The Stewards believe that we shouldn't necessarily depart 

from our stance in terms of the six months disqualification. However, 

after taking into consideration, particularly, the elements of your 

personal circumstances and indeed your clean record, the support of 

your family, your plea of guilty and indeed the element I mentioned in 

relation to the unplaced nature of the horse, accompanied with what you 

have put fon11ard with us today, the Stewards believe that appropriately 

would be a period of disqualification which would be of three months Mr 

Brown." 

The horse SIL VER TONGUE was getting older and before the 17th August 1996 

had been sent to Esperance towards the end of his career where he was somewhat 

languishing in a paddock. Mr Brown sent him down for agistment and SIL VER 

TONGUE got fattened up and lost his good condition. SIL VER TONGUE was 

one of the family for the Browns. Mr Brown said that he didn't have the heart to 

throw him in a paddock (somewhere unknown) because he was apprehensive that 

the horse might be neglected and he didn't want that to happen. In particular Mr 

Brown did not want SILVER TONGUE to be given over to a situation where six 

months down the track as he said you find them starving in a paddock from 

neglect by a new owner who looses interest and can't be bothered caring for the 

horse. 
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The choices left open to Mr Brown were as he saw it fairly stark. It was either 

put him in a paddock with a totally new owner and risk the neglect which Mr 

Brown had seen occur before or, "shoot him; and I wasn't going to do that." 

Mr Brown by all accounts is a person who showed great compassion for this 

horse SIL VER TONGUE who they (the family) mucked around with because he 

was one of the family. In one sense Mr Brown rescued the horse from a likely 

ignominious ending. This act of compassion and caring for the horse by Mr 
~ 

Brown by extending its healthy and fruitful life for a while is a matter or 

circumstance that may be taken into account in this case. 

Mr Brown manifested his compassion for SIL VER TONGUE when he explained 

to the S tewaJds that:-

"I was a bit upset about him Just leaving him there and giving him away 

and he had been such a good horse to me, I brought him back. " 

It becomes clear that when one reads between the lines Mr Brown had an 

emotional attachment to SIL VER TONGUE which was fo1med because the horse 

had been so good to him. He saved the horse by getting it back into condition, 

looking after it and enabling it to race again. There is little doubt that but for his 

compassion and feeling for the horse its fate would have been sealed earlier. 

In my opinion Mr Brown's attitude and behaviour towards the horse is a matter to 

be taken into account, inter alia, and given whatever weight is appropriate in 

determining this appeal. 

Mr Brown found that because SILVER TONGUE was getting old he "ties up" 

and needed a bi-carb a little bit more than the other horses. It appears that Mr 

Brown would throw in a handful of bi-carb into his feed. 
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At the hearing of the appeal r-.1r Brown was permitted to introduce further 

evidence. That evidence was not previously before the stewards and consisted of 

Exhibits A, B, C, D, E, F, and Gas identified in the decision of the Chairperson, 

Mr Mossenson. Upon reception into evidence of this new material a new ground 

of appeal was added. This new material now requires this Tribunal to consider 

the matter afresh and in a way that was not available to the Stewards. To that 

extent it cannot be said that the Stewards have fallen into any error in the 
, 

exercise of their discretion. They simply did not have the material now available 

and nor did they have Ground 7 of the appeal as presently formulated. It is partly 

for those reasons that this case should be considered as turning on its very special 

circumstances and should not be considered as some kind of departure from the 

general principles that horse racing should be dmg free, detection of drugs will 

be met with condign punishment and that the appropriate punishment will 

generally be disqualification and that the appropriate period would n01mally be 

six months. 

In my opinion this case should not be regarded as having set a precedent for the 

imposition of a lower penalty than is usually imposed by the Stewards. This case 

turns on its own special circumstances and in paiticular upon the ve1y special 

personal circumstances of Mr Brown and his family. 

Having considered all the material now put before this Tribunal in my opinion 

Mr Brown should now serve a period of one month's disqualification. This 

appeal is allowed to that extent. 

SAY ROBBINS (MEMBER) 

12.12.1996 
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IN THE MATTER OF an appeal made by Mr RG Brown against the decision of the Western 
Australian Turf Club Stewards on 23 August 1996 imposing a three month disqualification for 
breach of Australian Rule of Racing 178. 

Mr R Maumill was given leave to represent Mr Brown. 

Mr F Powrie appeared for the Western Australian Turf Club Stewards. 

For the reasons stated in our unanimous determinations the Tribunal sets aside the three month 
disqualification and substitutes a one month disqualification. 

The fee paid on lodgement of the appeal is refunded . 
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