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IN THE MATTER OF an appeal by Mr C Usher against the determination made by Western 
Australian Turf Club Stewards on 30 January 1998 imposing a three month suspension under 
Rule 81A(ii) of the Australian Rules of Racing. 

Mr C Usher represented himself. 

Mr P Criddle, assisted by Mr F Powrie, appeared for the Western Australian Turf Club Stewards. 

This is a unanimous decision of the Tribunal. 

We have had the benefit of considering the material that was presented to us before the hearing 
commenced, essentially comprising the transcript and the supporting papers, together with the 
information that was delivered to us during the course of the hearing. 

This is an appeal by Mr Usher, a jockey, against a decision of the Stewards of the Western 
Australian Turf Club arising out of an analyst's report of a urine sample supplied at the Geraldton 
Racecourse on 10 January 1998. The Stewards' hearing took place on 30 January 1998. 

After conducting an inquiry, the Stewards charged Mr Usher under Rule 8 lA(ii) of the Australian 
Rules of Racing. The particulars of the charge are: 

" ... that on the 10th January, 1998 you supplied a urine sample at the Geraldton Race 
Meeting on which day you rode, upon analysis was found to contain a metabolite of 
cannabis." 
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Rule 81 A of the Australian Rules of Racing states: 

"Any Jockey, Apprentice or Rider who: 

(ii) has delivered a sample of his urine or otherwise taken as directed by the Stewards 
prior to, during, or after fulfilling his riding engagements in any race or trial or at 
riding trackwork which upon analysis has detected in it alcohol, or any drug or its 
metabolites or artefacts may be punished." · 

Mr Usher pleaded not guilty to the charge. Following further inquiry the Stewards convicted him of 
the charge and then proceeded to deal with the question of the penalty which was to be imposed. 
After a further exchange the Stewards came to the conclusion: 

" ... when assessing a penalty Stewards took into consideration your record, you obviously 
have a family situation, you' re a casual worker, hold a casual job outside of racing. 
However, we believe a drug offence of this nature to be a very serious one, particularly with 
a safety aspect involved. Having taken all this into conside_ration it's our decision to 
suspend your Licence for a period of three months." · 

Mr Usher in his grounds of appeal has raised a number of matters to do with the severity of the 
penalty. The grounds are as follows: 

"1. I do not know that the sample of urine taken from me was the same sample analysed 
as the number on the receipt has been changed. I was not provided with part of the 
sample to carry out my own analysis although I requested it at the time. 

2. The penalty imposed on me of three months suspension was pre-determined without 
any regard to matters raised by me. 

3. The penalty was manifestly excessive in that no regard or insufficient regard was 
had to the following matters: 

( a) I have held a Jockey's Licence for 20 years without similar conviction and 
with no prior conviction for careless riding. 

(b) I am 36 years old married with 3 children aged 7,4 and 6 months all of whom 
are dependant on my income. The Stewards did not take into account the lack 
of prior record, the lack of convictions for careless riding, the significant loss 
of income arising from the suspension and my personal circumstances. 

(c) I was initially suspended when I was unable to attend the Steward's Inquiry 
- for I week and lost 6 rides 4 of which won and two ran second. I lost 

approximately $2,000 - $3,000 on the day of the Geraldton Cup meeting as a 
result of being suspended for being unable to attend the first inquiry. 

( d) The affect of three month suspension is that I am unable to ride for the 
balance of the Geraldton Season which ends in May 1998 with the potential 
loss of income from 8 meetings plus track work which I ride every day. 
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( e) There was no allegation nor was I in any way affected by cannabis. I was 
allowed to ride the whole race meeting and the positive result was the result 
of cannabis remaining in the body for some weeks after having 1 smoke of 
cannabis. 

4. The expert report of Dr D A Pocock tendered showed -

( a) The amount of cannabis detected was minimal and persisted in the body for 
many weeks. 

(b) A urine sample is ineffective in deciding whether a person was under the 
influence of cannabis at the time of the offence and that a blood test should 
have been obtained. 

5. It is a serious matter to ride under the influence of cannabis deserving of a 
punishment of 3 months suspension. It is far less serious to have cannabis detected in 
the body as a result of a smoke weeks before where the rider is in no way affected by 
cannabis nor shown to be affected by cannabis. 

6. The Stewards imposed the same penalty for this offence as a penalty which would 
have been imposed had I tested positive and been affected by cannabis. A 
comparison can be made under the Road Traffic Act. Had I smoked cannabis and 
driven a vehicle and was found to be under the influence of cannabis (by observation 
and by a blood or urine sample) I would have been convicted under Section 63 of the 
Road Traffic Act and fined between $800.00 and $2,500.00 for a first offence and 
lost my licence for 6 months. On the other hand had I had a smoke of cannabis a few 
days before driving, was stopped by Police who observed that I did not appear to be 
affected by cannabis, had a blood or urine test which produced the same result as 
the analysis of my urine at this meeting I would not have been charged with any 
offence under the Road Traffic Act given the reading was minuscule and the fact that 
I was not under the influence of cannabis at the time of driving. This is a useful 
comparison between the offence with which I was charged and the more serious 
offence of riding under the influence of cannabis for which I was not charged." 

The appeal is only as to the penalty and not as to the conviction. The Tribunal has given careful 
consideration to certain aspects of or certain passages contained in the transcript of the proceedings 
before the Stewards. It is not clear from that transcript whether or not the Stewards did in fact take 
into account that Mr Usher was stood down for approximately one week prior to the hearing having 
taken place. It is also not clear whether the Stewards did take into account the consequences of that 
standing down. 

Another matter which is unclear is whether the Stewards imposed the penalty on the basis of them 
having formed the conclusion that Mr Usher was under the influence of the substance in question or 
simply whether it was based upon the fact that some substance was detected in Mr Usher's sample. 
A further aspect emerges as to how the Stewards arrived at this particular penalty in the light of 
other penalties that have been imposed for other offenders under this particular rule for similar drug 
offences both in this State and elsewhere. 

The Tribunal can do no more that analyse this matter and arrive at its determination on the face of 
the material that is placed before it. In summary it is not clear from the face of the record as to the 
exact basis upon which the Stewards dealt with the matter. The Tribunal concludes that in these 
circumstances the Stewards have erred in arriving at the penalty of three months suspension. 
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Accordingly, the Tribunal upholds the appeal and sets aside the penalty which has been imposed. 
The Stewards are required to re-hear and re-determine this matter and to arrive at the appropriate 
penalty in accordance with the reasons which the Tribunal publishes. 

The fee paid on lodgement of the appeal is forfeited. 

DAN MOSSENSON, CHAIRPERSON 


